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Y3araJbHeHNH KOPOTKUHM BUKJIA OCHOBHOIO 3MiCTy AuUcCepTAauii.

VY nucepramiiiHoMy JOCHIKEHHI Ha MOHOrpadiyHOMY pIBHI 3I1HCHEHO
KOMIUIEKCHUIM aHali3 MpaBOBOi MPUPOJM, 3MICTY Ta MEXaHI3MIB peami3ali
€BPONEHCHKUX CTAaHAAPTIB 3a0€3MeUeHHs MpaBa Ha CBOOOAY BUPAKEHHS MOJITUYHUX
HOTJISIIIB, @ TAKOXK BIIPOBA/IKEHHS LIMX CTAaHAAPTIB Y HalllOHAJIbHY PABOBY CUCTEMY B
Hanpsmi GopMyBaHHSI BUIBHOTO CEpPEIOBUINA ISl BIAKPUTUX MOJITUYHHUX AeOATIB 1
nyOJIIYHUX TUCKYPCIB, MOCHJICHHS IHCTUTYIIIHHOT HE3aJIeKHOCTI MeJIia Ta MiATPUMKH
rPOMaJIChKHX 1HII[IATHB.

YV nepwiomy po3oini oucepmayii BUCBITICHO aKCIOJIOT1YHI 3acaau, MPaBOBY
OpUpOAYy Ta MEXI peanizamii CcBOOOAM BHUPAXKEHHS TMOJMITUYHUX TMOTISIIB Y
JEMOKPATUYHOMY CYCILIbCTBI.

CBoOomy  BUpaxeHHS  MONITHYHUX  TODISIAIB  OXapakTEepPU30BaHO  SIK
(dbyHIaMEeHTaJIbHY I[IHHICTh, 110 CTAHOBUTH aKCIOMAaTHMYHY OCHOBY JIEMOKPATHYHOTO
nany cycniuibctBa. KoHcTatoBaHo, o 1i peanizaliis rapaHTye He JUIIE TPaBo KOXKHOTO
Ha BIJIbHE CAMOBHPA)KEHHS, a i CTBOPIOE CEpelOBUIIIE sl (POPMYBaHHS TPOMAJICHKOT
IYMKH SIK IHCTPYMEHTY BIUIMBY Ha MyOJIIYHY Biaay. 3a0e3neueHHs npaBa Ha CBOOO1y
BUPAXEHHS MOJITUYHUX MOIJISIIIB CBIAYUTH MPO MOJITHYHY 3pUIICTh CYCHUIbCTBA.
HarowmicTs irHOpyBaHHS MOTO MPU3BOIUTH J0 e(opmarltii Mo THYHOTO TUTIOpaTi3My,
LEH3YPH, 3pPOCTaHHS PENPECUBHUX MPAKTHUK 1 (POPMYBaHHS MPABOBOrO HITLIi3MY.

[IpoananizoBaHo MpaBOBy NPUPOLY Ta EBOJIOIIIO MIAXOMIB M0 CBOOOAH
BUPaKEHHS MOJITUYHUX BHUCIIOBIIOBAHD Y CUCTEMI €BPOIEHUCHKOTO Ta HAI[iOHAJTLHOTO
IpaBa, BU3HAYUBIIM TEHACHII 11 1HCTUTYyasi3amii. ¥ I[bOMy KJIIOYl 3a3HAY€HO, IO
€BOJIIOLISI TpaBa Ha CBOOOAY BHPAXEHHsS MOJITHYHUX TWOIJISIIIB — pE3yJbTar

TPUBAJIOTO 1CTOPUKO-MPABOBOIO PO3BUTKY, BIJ AHTHUYHUX KOHUEHIINA MPUPOIAHOIO



npasa /10 yCTAJIEHUX HOPM Cy4aCHOTO MI>KHAPOJIHOTO paBa.

VY nucepramiiHOMy JOCHIIKEHHI MPaBO Ha CBOOOAY BHUPAXKEHHS MOJITUYHUX
MOTJISI/IIB BU3HAUYEHO SK TapaHTOBaHY JACPXKABOIO IOPUIUYHY MOXIMBICTH 0OCOOH
BUIbHO (pOPMYBATH, BUCIOBIIIOBATH Ta MOILIMPIOBATH CBOI MOJITUYHI IEPEKOHAHHS Y
Oynb-skiii popMi Oe3 BTpydaHHsI IepKaBu ab0 TPETiX 0cid — BKIFOYHO 3 MTPaBOM Ha
J0CTyM JI0 iH(dopMallii, ydacTh y MyOJIYHUX AUCKYCISIX 1 MIPOTECTaX, IO OJHOYACHO
BUKOHY€ (PYHKIIIO JEMOKPATUYHOIO KOHTPOJIIO 3a [ISJIBbHICTIO BJIaJd 3a YMOBH
JOTPUMAaHHS IPUHITUITIB MPONOPIIIHOCTI, IPaBOBOT BUBHAYEHOCTI Ta MIOBArH JI0 MpPaB
IHIIMX OCI0.

VY pykonuci npaBo Ha cBOOOAY BUPAKEHHS MOJITUYHUX MOTJIAIIB NPEICTABIECHO
SK AUHAMIYHUM MMpaBOBUH ()EHOMEH 13 MOJIBIHOIO (DYHKITIE€I0: KOHCTPYKTUBHOIO — Y
KOHTEKCTI CIpUSHHSA (OPMYBAaHHIO MOJITUYHOI KYJIBTypU TPOMaJsH Ta PO3BUTKY
JEMOKpPaTUYHHUX 1HCTUTYTIB, 1 3aM001KHOI0 — SK 3ac0o0y HENOMYIIEHHS y3ypHarii
BJIa/IM, PETPECUBHUX MEXaHI3MIB Ta MPABOBOTO Hiruiizmy. OOIrpyHTOBaHO Te3y, IO
MOJITUYHA CBOOO/JA CAMOBUPAKEHHS € HE JIMIIE KPHUTEPIEM JIEMOKPATUYHOCTI
JEp’KaBH, a W YMHHUKOM 3a0e3MeyeHHs ii CTIMKOCTI /0 aBTOPUTAPHUX 3arpos.
AKTyasi30BaHO MIAX1A 0 PO3yMIHHS CBOOOIM BUPAKEHHS MOJITHYHUX TOTJISIB SIK
cepenoBHINa, e GOpMYIOTHCS TPOMAIChKi IEPEKOHAHHS, 0 BIUTMBAIOTH HA IEP)KaBHY
MOJIITUKY, Ta K 1HAUKATOPA MOJITUYHOT 3PLIIOCTI CYyCHIbCTBA.

Po3kpuTO aHTHHOMIYHY TIPUPOLY MOJITUYHOT CBOOOIH SIK CKJIAJTHE OHTOJIOTIYHE,
THOCEOJIOTIYHE W aKCIOJIOTIYHE SBHIE, IO MPOSBISIETHCS Yy CYNEPEYHOCTI MIX
ABTOHOMIEI0 OCOOMCTOCTI Ta HEOOXIIHICTIO MIATPUMAHHS MPABOBOTO TMOPSIIKY.
OOrpyHTOBaHO, 1110 €()EKTUBHE MPABOBE PETYJIFOBAHHS MOJITUYHOI CBOOOIU HE MOXKE
I'PYHTYBaTUCA Ha a0COJIIOTH3aLlli OJHOTO 3 ii MOMIOCIB (J03BOTY a00 0OMEKEeHHSs), a
Ma€e BUOYTOBYBaTHUCS HA IPUHIIUII JUHAMIYHOT PIBHOBAru Mi>k HUMU. 3alIpOITIOHOBAHO
KOHIIENTYaJIbHUN TIAX1[ 70 BU3HAUYCHHS MEX CBOOOJM BHUPAKECHHS MOJITHYHHUX
MOTJISAIB SIK PE3yNbTAaTy TMOEIHAHHS YHIBEPCAIBHHUX IMPaBOBUX 3acaj (JIeMOKpartis,
BEPXOBEHCTBO MpaBa, HEBIUYKYBAHICTb MPaB JIFOJAUHH) 13 KOHTEKCTYaJIbHO 3MIHHUM
COLIIOKYJIbTYPHUM 3MICTOM, IO BUMAarae MOCTIHHOI iHTeprperalii B MyOJiyHOMY
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YV opyeomy po30dini oucepmayii poO3KpUTO €BPOIECUCHKI CTaHAAPTH 3a0e3MeUeHHS
npaBa Ha CBOOOY BUPaKEHHS MOJITUYHUX MOIJIAIIB B OKpeMHX cepax AisIbHOCTI.

JlocnmimpkeHo O0COONMBOCTI 3a0e3MedyeHHs MpaBa Ha CBOOOLY BHpPaKEHHS
MOJITUYHUX TOIJISAIB Yy BHOOpUOMY TIpolleci MijJ Yac MepeaBUOOpHOiI aritailii Ta
MOJITUYHUX J1e0aTiB, 3 ypaxyBaHHAM HEOOXIHOCTI OOTpUMaHHS OalaHcy MIiX
peanizaliero cBoOOIM CI0BA, BUMOTaMH IMOJITUYHOIO IUIIOpai3My 1 3amoOiraHHsIM
MaHIMYJSIIAM Y myOniuHoMy Juckypcl. OCKUIbKM BUOOpYl MEPEroHd Ta MOJITHYHI
nebaTv TOBHHHI 0Oa3yBaTHCS Ha MPUHIMIIAX PIBHOMPABHOCTI, CBOOOAM IYMKH Ta
3MarajibHOCTI, aKIIEHTOBAaHO, IO CaM€ JIOTPUMAaHHS MPaBOBUX TapaHTId cBOOOIU
CJIOBa 1 3a0e3MeueHHs PIBHOTO JAOCTYIY J0 3ac001B MacoBoOl iHpopMallii GopMyIoTh
0a3uc JIEriTUMHOTO JIEMOKPAaTHYHOTO TMpOILECy Ta 3amno0iraloTb BHKPHUBIIEHHIO
BUOOPUOT BOJIL.

3Bakaroul Ha Te, IO MPaBOBE PETyJIIOBaHHA IMepeIBUOOPUOI ariTamii Ta
MOJIITUYHUX Ae0aTiB BU3HAYAE MEX1 JOIMYCTUMOI MOJENl TOBEIIHKHU, 3POOJIEHO
BHCHOBKM, IO HaJMipHa QopMamizais TpaHCPOpMye Taki MPOLECH y JATEHTHY
dbopmy 1nensypu. I, HaBmaku, mo30aBiiecHa MeX CBO0OOJA BUPAKECHHS MOJITUYHUX
MOTJISAJIIB TaKOXK HeOe3nmeyHa. 3a Takux OOCTaBWH IMOJITHYHA KOMYHIKAIiS T Jac
BUOOpYMX KaMIaHiil Bpa3jivBa 10 MAHIMYJSATUBHOIO BIUIUBY, HIAMIHSAIOUN IPEIMETHY,
3aCHOBaHy Ha (pakTax AUCKYCIIO MPO CYCHIJIBHO 3HAYYIIl MATAHHS TMOIMYJIICTCHKUMU
BHCJIOBAaMU, 3BUHYBAaYEHHAMH, IIA0JIOHHUMU KJTiiie Ta oOpazamu. [loeaHyroun HasBHI
B €BPONEHCHKIN MpaKTULll JiOepabHUNA Ta 0OMEXYBaIbHUN MIAXO0AU, BUOKPEMIIEHO
CTaHAapTH 3a0€3MeUeHHS MpaBa Ha CBOOO Iy BUPAKEHHS MOJITUYHUX MOTIISIIB Y cdepi
oprasizailii BUOOpYMX KamIaHii.

VY nocmipKeHHI TPOaHaIi30BaHO XapaKTepHI 0COOIMBOCTI 3a0e3IMeUeHHs MpaBa
Ha CBOOOMY BHpaXCHHS TOJMITUYHUX MOTIAIB y cepi MacoBUX KOMYHIKaIlii Ta
KYPHATICTCHKOI MIsUTBHOCTI, 3 aKIEHTOM Ha JOTPUMaHH1 OallaHCy MK peai3alli€ro
CcBOOOAM CJIOBa, BUMOTAMH HEYIEPEIKEHOTO TOJaHHS OO0 €KTUBHOI OCTOBIPHOI
iH(dopmarlii 1 3armoOiraHHsIM MPOosiBaM TMOJITHYHOI EH3ypU. 3Ba)KalOUu HA Te, IO B
yMoBax 1 poBizalii 1HPOpMAIHHOTO MPOCTOPY TPAAULIIMHUX MIAXOMIB A0 3aXUCTY
cBOOOIM CJOBa HENOCTaTHbO, Ha JYMKY aBTOPKM, TaKl MPOLECH AaKTyali3yloTb

HEOOX1THICTh PO3POOKHU CydaCHUX MPABOBUX MOJIEIeH, 3aTHUX TPOTUIISITH BUKIIUKAM



ne3indopmaiiii, MOBHIH arpecii Ta MaHinyssnisaM. EextuBHe 3abe3nedeHHs cBoOOOIN
MOJIITUYHUX BUCJIOBIIOBaHh TOTPEOyE KOMIUIEKCHOTO TMEPErisiAy HaIllOHATBHOTO
HOPMAaTHBHOTO TOJISl 3 ypaxXyBaHHSAM TEXHOJOTIYHUX TpaHchopmalliid, CyCHibHOTO
IHTepecy Ta MPUHIMITY BIAMOBIAAIBLHOCTI 3a TMOIIMPEHUM KOHTEHT. IHTerpariis
IHKITIO3UBHOTO Ta PEryJSITHBHOIO TMIAXOMAIB, XapaKTepHUX MJid €BPOIEHCHKOT
NPaKTUKH, JO3BOJIMJIA BUIUIMTH CTaHIApTH 3a0€3Me4eHHs MpaBa Ha CBOOOTY
BUPKCHHS MOJIITUHYHMX MOTJIIAIB y chepl Mac-Meia Ta KypHaIICTChKOI TISJTBHOCTI.

AKIICHTOBaHO, MIO0 TPOMAJCHKI CIyXaHHS € BaXJIUBUM JIEMOKPATHYHUM
MEXaHI3MOM, Y MEKax SKOTr0 CBO0OJ1a BUPAKEHHSI MOJIITUYHUX TOTJISIIB — HE TUIBKH
(dopmasibHEe MpaBoO, a i KpUTEPIH JIETITUMHOCTI MPUHHATUX MOJITHYHUX PIIMIEHb 1
IPOBEICHUX TOJITUYHUX Tpoueayp. EdeKkTHBHICTh T'pOMaJChKUX CIIyXaHb
IPYHTYETHCS HA TOJIBINHOMY MiAXO/1: 1HCTUTYIIIHHIA BIAKPUTOCTI OpPraHizaTopiB i
(paKTHYHIA CIPOMOYXHOCTI KO’KHOT'O yYaCHUKA MPOBEJECHUX 3aXO0/1B peali3yBaTH CBO€E
IpaBO Ha TOJITUYHE BHUCJIOBIIOBAaHHA. 3a0€3MedeHHs IUTIopali3My JAYMOK,
IHKJIFO3UBHOTO Ta PIBHOTO B MOXJIMBOCTIX 1H(GOPMAIIMHOTO CepeoBUIa IS
MPEJCTABIICHHS MOJITUYHUX MOTJISAIB il Yac OpraHi3ailii rpoMaJChbKUX CIyXaHb €
YMOBOIO KOHCTPYKTHMBHOI KOMYHIKaIlli ¥ (opMyBaHHS MPO30pOro 1 JOBIPIUBOTO
mianory. Ha ocHoOBI cuHTe3y mniOepanbHUX W OOMEXYBAJIbHHUX MIAXOJIB, IO
chopMyBarcs y MpaBOBIl MPAKTHII €BPOIIEHCHKUX JAep)kKaB, BHOKPEMIICHO 3aCaJIHUY1
CTaHAapTU peaiizallii mpaBa Ha CBOOOY BUPAXKEHHS MOJITHYHUX TOTISIIB Yy chepi
MIPOBEICHHS TPOMAJICBKUX CITyXaHb.

YV mpemvomy po3oini oucepmayii npoaHalli3oBaHO OOMEXKEHHs TpaBa Ha
CBOOOJy BUPAKEHHS MOJITUYHUX MOTJSAIB Kpi3b MNPU3MY MPEUEAECHTHOI MPAaKTHUKU
€BpOMENCHKOTO Cyy 3 TIPaB JIOUHH.

VY nuceprariitHoMy AOCTIHPKEHHI BCTAaHOBJICHO, 10 €(eKTHBHA peaizallis Ta
3aXHCT TpaBa Ha CBOOOAY BHPAXKCHHS TOJITUYHUX TMOTJBIIIB Y JIEMOKPATHIHOMY
CYCHUIBCTBI MOKJTUBA JIMIIIE 32 YMOBH YITKOTO JOTPUMAHHS KPUTEPIIB TPAaBOMIPHOCTI
floro oOMexxeHHs, 1O CHOPMYJIbOBaHI y MPaKTUIll €BPOMEHCHKOTO CyAy 3 MpaB
JFOJMHYU Ta 3aKpiIvieH] B mojokeHHsx cT. 10 KoHBeHIIil mpo 3aXuCT npaB JIOIUHY 1
OCHOBOIIOJIO)KHUX CBO0OOJA. 3a3HaueHI KpUTEpli — 3aKOHHICTh, JETITUMHA MeTa Ta

IPOMOPIIIHICT, (HEOOXIIHICTh y JEMOKPATUYHOMY CYCIHUIBCTBI) — YTBOPIOIOTH



IIJIICHY KOHIENTYaJlbHY MOJIEJIb, TMOKJIMKAHy 3a0e3MeunTH OajaHC MDK iHTepecaMmu
0co0U Ta CyCIIJIbCTBA.

3’4CcoBaHO, IO OJHUM 13 KIIOUYOBUX KpUTEpIiB OOMEkeHHs mpaB y cdepi
CBOOOIM BUPaKEHHS MOJITUYHUX MOTJIsAIIB 32 KOHBEHIII€I0 PO 3aXUCT MPaB JIOJIMHA
1 OCHOBOIIOJIOKHHUX CBOOOI, 3 SIKOTO 3aBXIU PO3MOYMHAETHCS aHAJ3 MPABOMIPHOCTI
TaKoOTO BIJICTYIy JIepKaBH Bij 3000B’s13aHb, € KpUTEPiM 3aKOHHOCTI. BiH mossarae He
TIIBKKH Y (opMajbHIM HAsBHOCTI IIPaBOBOi HOPMH Y paMKaxX HalllOHAJIBHOTO
3aKOHO/IABCTBA, alleé CTOCYETHCS TAKOX 11 SKICHUX XapaKTEPUCTHK — JOCTYMHOCTI,
YITKOCTI Ta Mepe10auyBaHOCTI.

OOrpyHTOBaHO JOUUIBHICT, MPAaBOMIPHOIO OOMEKEHHsS IpaBa Ha CBOOOIY
BUPAXEHHS TOJITUYHUX MOTJIAIIB BIAMOBIIHO JO KPUTEPIIO0 3aKOHHOCTI Ta BU3HAYEHO
CTaHAAPTU JIETITUMHOCTI TaKuX OOMEXKEHb y JIE€MOKPATUYHOMY CYCILIBCTBI 3
ypaxyBaHHSM €BPOIECHCHKOT MPABO3aXUCHOI MPAKTUKH. 3 ypaxyBaHHSIM TMPAKTHKA
€BponenchKoro Cyy 3 Mpas JIIOJAUHY Ta BIATOBIIHO HAIIIOHAJILHOT CYJIOBOI ITPaKTUKH,
3ayBa)XE€HO, 1110 HAHO1IbIIIE MPOOJIEM BUHUKAE 3 TAKOIO SIKICHOIO BUMOTOIO JI0 3aKOHIB,
AK 4YITKICTh (200 mpaBoBa BH3HAYEHICTh). [lopylieHHS NPUHLMIIB MPABOBOI
BU3HAYCHOCTI 3aKOHIB HE TUIBKM CTBOPIOE 3arpo3y CBaBUIBHOTO BTpyYaHHS 1
3JIOBKUBAaHHS 31 CTOPOHHM Jep)KaBHM, a W MOXKE TPHU3BECTH 10 HIBEIIOBAHHS
paBo3axMCHOI PYHKINT 3aKOHY B LIJIOMY.

JloBeneHo ¢yHKIIOHATBHICTH MPABOMIPHOTO OOMEXKEHHS MpaBa Ha CBOOOMY
BUPAXEHHS MOJITHYHUX MOTJISAIB BIAMOBIIHO 10 KPUTEPIIO OOIPYHTOBAHOI METH Ta
BU3HAYEHO CTAHAAPTU JIETITUMHOCTI TakKMX OOMEXEHb Y JI€MOKPAaTUYHOMY
CYyCHUIbCTBI 3 YypaxyBaHHSIM €BPONEHCHKOI MPaBO3aXMCHOI MPAKTUKU. 3p0OJIEHO
BHUCHOBOK, 1110 CTaHAapT JETITUMHOI METU Ma€ OyTH IMIJIEMEHTOBAHUN Y HalllOHAJIbHE
3aKOHOJIABCTBO SIK 000B’I3KOBUI OPIEHTUP JJI OOTPYHTYBaHHSI OOMEXKEHHSI TIpaBa Ha
CBOOO/JY BHUPXKCHHS TMOJITUYHUX TOTJISIIB, 30KpEeMa IIISXOM 3aKOHOJaBYOTO
3aKpIIJICHHS] BAYEPITHOTO MEPeiKy JOMYyCTUMHUX MiICTaB Ui BTpyYaHHS.

ApPryMEHTOBAaHO PEJIEBAHTHICTh MPABOMIPHOTO OOMEXKEHHS MpaBa Ha CBOOOIY
BUPKEHHS TOJITUYHUX TMOTJISAAIB BIAMOBIIHO JO KPUTEPIO MPOMOPIIHHOCTI Ta
BU3HAYCHO CTAHJAPTH JIETITAMHOCTI TakKuX OOMEXEeHb Y JIEMOKPAaTUYHOMY

CYCIUIbCTBI 3 ypaxyBaHHSM €BpPONENChKOI MPaBO3aXUCHOI MpakTUkU. HarosoieHo Ha



JOLIJIBHOCTI BIPOBAPKEHHSI B YKPaiHChKE 3aKOHOJABCTBO MOJIEJ HalllOHAJIBLHOTO
TECTY MPOMOPUIAHOCTI AK I1HCTPYMEHTY OLIHKH [PaBOMIPHOCTI BTpYy4YaHHS Y
3a0e3nedeHHs MpaBa Ha CBOOOy BHPAXEHHS MOJITUYHUX MOTIISAIIB, IO TIependavae
II’STh KIOUOBHUX KpuTepliB: (1) xapaxmep eucnosnrosanus (paxm abo oyinxa);, (2)
cmyninb cycnintvnoi 3uavywjocmi memu, (3) nyoaiunuii cmamyc o0ci0, AKUX BOHO
cmocyemwcs; (4) opma supadsicenHs (dHcypHanicmcovke po3Ciioy8anHs, XYOOUCHIU
3acio, camupa mowo), (5) HasA6HICMb MeHUL 0OMENCYBAIbHUX AlbMEPHAMUE, WO
0036015110Mb  docsemu Memu 6e3 nopyuwieHHs npas. Y MeXKax IbOTO MIIXO0Ty
OOTpYHTOBAHO HEOOXIAHICT HOPMATUBHOI (iKcalii CcTaHAapTy JIeMOKPaTHYHOL
HEOOX1AHOCTI, KWW TepeadayaTuMe OOOB’SI3KOBY OIIIHKY BTPYYaHHS y CBOOOIY
BUPQKCHHS TMOJITUYHMX TIOTJIAJIB 3 OMVISAYy Ha BIUIMOBIAHICT BHMOTaM
IPOIOPIIITHOCTI, aJIEKBATHOCT1 Ta BUIPAB/IAHOCTI.

VY nuceptaliii OOIpyHTOBAHO JOUUIBHICTE HOPMATUBHOTO 3aKPITVICHHSI CUCTEMHU
IPaBOBUX CTaHJAPTIB OI[IHKKA MPaBOMIPHOCTI OOMEXKEHHS TIIpaBa Ha CBOOOIY
BUPAXEHHS MOJITUYHUX TOTJIAIIB, sIKA MOEAHY€E YHIBEpCAIbHI KPUTEPIi, 3aKPIIUICH] Y
ct. 10 KonBeHuwii mpo 3axMcT MOpaB JIOJUHUA 1 OCHOBOIIOJIOXKHUX CBOOOM, 3
JOJIATKOBUMH ~ CTCI[Iai30BAaHUMU TIapaMeTpaMH, M0 BIAOOPaKarOTh CHEIU(IKY
MOJITUYHOTO JUCKYpCY SIK OO0’€KTa TpPaBOBOI OXOPOHHU, 30KpeMa: cmaHoapm
HOpMamueHoi euzHayeHocmi (3akoHHocmi) (BUMAarae mpaBOBOi YITKOCTI MPABOBUX
HOPM, 1110 0OMEXYIOTh CBOOOY TOJIITUYHUX BUCIIOBIIOBAHD); CIAHOApm 1e2iMUMHOL
memu (niependayae 0OMEKEHHsI CBOOOAN BUPAKEHHS MOJITUYHUX MOTJISIIB JIMIIE 3
IiJICTaB, BU3HAYCHUX Y HAIIOHAJIBHOMY 3aKOHOJABCTBI Ta MDKHApPOIHO-TIPAaBOBHX
aKTax); cmamoapm nponopyiuHocmi (0emokpamuynoi HeoOXiOHocmi) (OLIHIOE
BIJIMOBIJIHICTh BTPYYaHHS HarajbHIN CyCcHuIbHINA MOTpeOl Ta MOro CHiBMIPHICTH 13
MOCTABJICHOI METOI0); CMAaHOapm niosuweHoi mepnumocmi nyoaiuHux ocio6 0o
Kpumuxyu (BU3HA€ HEOOXIJHICTH MIJBUILEHOTO PIBHSA TOJEPAHTHOCTI A0 KPUTHUKHU 3
00Ky cy0’€KTIB, sIKl O€pyTh y4acThb y MyOII4YHOMY MOJITHUHOMY IUCKYPCl); cmanoapm
banancy mixc c606000t0 cnosa ma 3axucmom penymayii (nependadae 000B’I3KOBY
OIIIHKY CYCIHUIBbHOI BaXJMBOCTI TEMHU Ta XapaKTepy BUCIOBIIOBAHb);, CMAHOApM
IHCMUMYYITIHO20 3aXUCMY JHCYPHANICMUKU [ 2pOMAOCbKUX 0iauié (TAKPECIIOE

HEOOX1IHICTh OCOOJIMBUX TapaHTId I >KypHAJICTIB, akTWBICTIB, 3MI Ta iHIIMX



cy0’€KTIB, sIK1 3/11IICHIOIOTh JEMOKPATUYHHUI KOHTPOJIb HAJl BJIAJI010).

JloBenieHo, 1110 3a3Ha4yeH] CTaHAapTH MAalOTh CTAHOBUTH CUCTEMHY OCHOBY, Ha
Ky IIOBUHEH OpIEHTYBATUCS HAIIOHAJIBHUN 3aKOHOJABELb Ta IPaBO3aCTOCOBHA
IIpaKkTHKa MMPU BUPIIIEHHI MUTaHb, OB’ SI3aHMUX 13 JIOMYCTUMICTIO OOMEKEHb TpaBa Ha
CBOOOy BUPAKECHHSI MOJITUYHUX IOIJIAJIIB B YMOBaX JEMOKPATUYHOIO CYCHIJIbCTBA
Ta Cy4yaCHUX 0€3MEKOBUX BUKIIHKIB.

Knwuoei cnosea: cBoO01a BUPAXEHHS MOJITUYHUX TOTJISAIIB, JEMOKpATIs,
€BPOMNEHCHKI CTaHIAPTH, MPaBa JIIOJWHU, OOMEXKEHHS MpaB JIIOJAUHU, CBOOOIA CIIOBA,
nepeaBuOoOpUa KamnaHis, udpoBi mpasa, iHGopmarlis, iHbopmalliiiHa Oe3reka, Mejia,

IPOMAJISTHCBKE CYCIUIBCTBO, TJI00aI3alis, TPOMAJIChKI CITyXaHHS.

ABSTRACT

Baitalyuk Z. European standards for safeguarding the right to freedom of
political expression. — Thesis for the degree of Doctor of Philosophy in the field
knowledge 08 Law, specialty 081 Law. — Yuriy Fedkovych Chernivtsi National
University, Chernivtsi, 2025.

Generalized summary of the main content of the thesis.

The dissertation presents a comprehensive monographic analysis of the legal
nature, content, and implementation mechanisms of FEuropean standards for
safeguarding freedom of political expression, as well as the integration of these
standards into the national legal system in the direction of fostering an open
environment for public discourse and political debate, strengthening the institutional
independence of the media, and supporting civic initiatives.

Chapter one of the dissertation explores the axiological foundations, legal nature,
and limitations of exercising freedom of political expression in a democratic society.
Freedom of political expression is conceptualized as a fundamental value and an
axiomatic foundation of democratic governance. It is argued that its realization ensures
not only the individual's right to free self-expression but also creates the necessary
environment for the formation of public opinion as a mechanism of influence over
public authority. The guarantee of freedom of political expression is thus indicative of

a politically mature society, whereas its neglect leads to the distortion of political



pluralism, the emergence of censorship, the proliferation of repressive practices, and
the rise of legal nihilism.

The legal nature and evolution of approaches to freedom of political speech within
both European and national legal frameworks are analyzed, with an emphasis on the
trends toward its institutionalization. In this regard, the study demonstrates that the
development of the right to freedom of political expression is the outcome of a long
process of historical and legal transformation — from classical natural law doctrines to
the codified norms of contemporary international law.

The dissertation defines the right to freedom of political expression as a state-
guaranteed legal entitlement of an individual to freely form, articulate, and disseminate
political beliefs in any form without interference from the state or third parties —
including the right to access information, participate in public discussions and protests
— while simultaneously serving as a means of democratic oversight of state authority
in accordance with the principles of proportionality, legal certainty, and respect for the
rights of others.

Freedom of political expression is presented in the dissertation as a dynamic legal
phenomenon with a dual function: constructive — in the context of fostering political
culture and the development of democratic institutions, and preventive — as a safeguard
against power usurpation, repressive mechanisms, and legal nihilism. The study
substantiates the argument that political freedom of expression is not only a benchmark
of democratic governance but also a stabilizing factor in countering authoritarian
threats. The research highlights an updated conceptual approach that views freedom of
political expression as a space for the formation of civic convictions that influence
public policy, as well as an indicator of a society’s political maturity.

The dissertation reveals the antinomic nature of political freedom as a complex
ontological, epistemological, and axiological phenomenon, manifesting in the tension
between individual autonomy and the necessity of maintaining legal order. It is argued
that the effective legal regulation of political freedom must not rely on the
absolutization of either pole — permission or restriction — but instead must be based on
the principle of dynamic equilibrium. A conceptual approach is proposed for defining

the boundaries of freedom of political expression as a synthesis of universal legal



principles (democracy, rule of law, inalienability of human rights) and the contextually
variable socio-cultural content, which requires continuous interpretation within the
framework of public discourse.

Chapter two of the dissertation explores the European standards for ensuring
freedom of political expression across specific domains of public activity.

The legal framework governing the exercise of political expression during
election campaigns — particularly in the context of pre-election campaigning and
political debates — is analyzed with particular attention to the need for balancing
freedom of speech, the principles of political pluralism, and the prevention of
manipulative practices in public discourse. Given that elections and political debates
must be based on the principles of equality, freedom of opinion, and genuine political
competition, the study emphasizes that compliance with legal guarantees of freedom
of speech and equal access to mass media forms the foundation of a legitimate
democratic process and protects against distortion of the electoral will.

Recognizing that legal regulation of pre-election campaigning and political
debates defines the boundaries of permissible public conduct, it is concluded that
excessive formalization of these processes can evolve into latent forms of censorship.
Conversely, an entirely unregulated environment for political expression may also be
dangerous. In such a context, political communication during election campaigns
becomes vulnerable to manipulation, replacing fact-based discussions of socially
significant issues with populist slogans, accusations, clichés, and offensive rhetoric.
By synthesizing the liberal and restrictive approaches prevalent in European legal
practice, the study identifies key standards for safeguarding freedom of political
expression in the context of electoral campaign organization.

The research also analyzes the specific characteristics of the legal protection of
freedom of political expression in the sphere of mass communication and journalism,
emphasizing the importance of maintaining a balance between exercising free speech,
ensuring impartial and truthful reporting, and preventing political censorship. In light
of the digitalization of the information space, the author argues that traditional
approaches to protecting freedom of speech are no longer sufficient. These

transformations highlight the need to develop contemporary legal frameworks capable



of counteracting disinformation, hate speech, and manipulative content. Effective
protection of political speech requires a comprehensive reassessment of national
legislation, taking into account technological change, public interest, and the principle
of accountability for disseminated content. The integration of inclusive and regulatory
approaches, characteristic of European practice, made it possible to identify essential
standards for the protection of political expression within mass media and journalism.

The study further underscores that public hearings constitute a vital democratic
mechanism in which freedom of political expression functions not only as a formal
right but also as a criterion for the legitimacy of political decisions and procedures. The
effectiveness of public hearings is grounded in a dual approach: institutional openness
on the part of organizers and the actual capacity of each participant to exercise their
right to political expression. Ensuring the pluralism of opinions, inclusiveness, and
equality in access to informational platforms during the organization of public hearings
is essential for fostering constructive communication and a transparent, trust-based
dialogue. Based on a synthesis of liberal and restrictive approaches developed in the
legal practice of European states, the dissertation outlines foundational standards for
the implementation of freedom of political expression in the context of public hearings.

Chapter three of the dissertation is devoted to analyzing the restrictions on the
right to freedom of political expression through the lens of the case law of the European
Court of Human Rights.

The research establishes that the effective realization and protection of the right
to freedom of political expression in a democratic society is possible only if the criteria
for the lawfulness of its restriction — formulated in the case law of the European Court
of Human Rights and enshrined in Article 10 of the European Convention on Human
Rights — are strictly observed. These criteria — legality, legitimate aim, and
proportionality (necessity in a democratic society) — constitute a coherent conceptual
model designed to balance the interests of the individual and society.

It is revealed that one of the key criteria for restricting rights in the area of political
expression under the Convention — and one that always initiates the legality assessment
of state interference — is the criterion of legality. This criterion goes beyond the mere

formal presence of a legal norm within the national legal framework and encompasses



its qualitative characteristics, such as accessibility, clarity, and foreseeability.

The dissertation substantiates the legitimacy of restricting freedom of political
expression in accordance with the legality criterion and identifies the standards for such
restrictions in a democratic society, taking into account European human rights
jurisprudence. It is noted, in line with the jurisprudence of the European Court of
Human Rights and Ukrainian court practice, that the most problematic requirement is
the clarity (or legal certainty) of laws. Violations of legal certainty not only pose a
threat of arbitrary interference or abuse by the state but may also undermine the law’s
function as a human rights safeguard.

The dissertation demonstrates the functional role of restricting freedom of
political expression under the legitimate aim criterion and formulates standards for
assessing the legitimacy of such restrictions in a democratic society. It concludes that
the standard of a legitimate aim must be implemented into national legislation as a
mandatory benchmark for justifying any restriction on political speech, including
through the legislative establishment of an exhaustive list of permissible grounds for
interference.

The relevance of lawful restrictions on freedom of political expression is further
substantiated in light of the proportionality criterion. Standards of legitimacy for such
restrictions in a democratic society are defined with reference to European human
rights jurisprudence. The study emphasizes the importance of introducing a national
proportionality test into Ukrainian legislation as a tool for assessing the legality of
interference with freedom of political expression. This test should include five key
elements: (1) the nature of the expression (fact or value judgment); (2) the degree of
public importance of the topic; (3) the public status of the individuals concerned; (4)
the form of expression (e.g., investigative journalism, artistic means, satire); and (35)
the existence of less restrictive alternatives for achieving the intended aim without
violating rights. Within this framework, the dissertation justifies the need for a
normative standard of democratic necessity, which requires any interference with
political expression to be evaluated for proportionality, adequacy, and justification.

The study argues for the normative codification of a system of legal standards for

assessing the lawfulness of restrictions on freedom of political expression. This system



should combine the universal criteria set forth in Article 10 of the European Convention
on Human Rights with additional specialized parameters that reflect the unique
character of political discourse as a subject of enhanced legal protection. These include:
the standard of legal certainty (legality), which requires clarity and foreseeability of
laws that restrict political expression; the standard of a legitimate aim, which permits
restrictions only on the grounds established by national law and binding international
instruments; the standard of proportionality (democratic necessity), which ensures that
restrictions correspond to a pressing social need and are proportionate to the legitimate
aim pursued; the standard of heightened tolerance of public figures to criticism,
recognizing that individuals engaged in public discourse must demonstrate a higher
threshold for tolerating criticism; the standard of balancing freedom of expression with
the protection of reputation, which mandates a judicial assessment of the public
importance of the topic and the nature of the expression; the standard of institutional
protection for journalists and civic actors, which highlights the need for special
safeguards for journalists, activists, and media outlets as mechanisms of democratic
oversight.

It is demonstrated that these standards should form a systemic foundation to guide
both national lawmakers and law enforcement authorities in determining the
admissibility of restrictions on freedom of political expression under the conditions of
a democratic society and contemporary security challenges.

Keywords: freedom of political expression, democracy, European standards,
human rights, human rights restrictions, freedom of speech, election campaign, digital
rights, information, information security, media, civil society, globalization, public

hearings.
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